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Abstract: The article focuses on analyzing the theoretical and practical basis
for applying the provisions on criminal preparedness under Article 14 of the
Criminal Code of 2015, and clarifying the grounds for prosecution of defendants for
this act under Article 179 of the Criminal Procedure Code of 2015. Criminal
preparation, according to the author, is the pre-practice stage, which demonstrates
the transition from criminal intent to objective behaviors such as finding the tools,
means, planning or creating the conditions necessary to commit a crime. Although
not directly harassing the object protected by law, in some statutory cases, this
behavior has a significant degree of danger and is subject to criminal liability. On
this basis, the article affirms that criminal preparation may be the basis for
prosecuting the defendant if the agency conducting the proceedings collects sufficient
evidence proving the intention to commit the crime, the specific preparation Act, the
connection between the preparation Act and the intended execution offence, and that
the offence is subject to processing from the preparatory stage. At the same time, the

author emphasizes the requirement to apply the law with caution, ensuring the
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principle of innocent speculation, the right to defend and prevent wrongdoing in
criminal proceedings.
Keywords: criminal preparation, prosecution of defendants, criminal liability,

criminal proceedings evidence, Criminal Code 2015, Vietnam.
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BOITPOC O MPUBJIEYEHAU OEBUHSEMOI'O K YTOJIOBHOM
OTBETCTBEHHOCTU 3A ITOATI'OTOBKY YI'OJTIOBHOI'O

HPECTYIUVIEHUA B COOTBETCTBUMU C ITOJIOZKEHUSAMHA
YI'OJIOBHO-ITPOLHECCYAJIBHOI'O KOAEKCA BBETHAMA

Hzyen Txu Jluen Xoione,

Mazucmp, npenodasames,

KOpuouueckuit gpaxynomem,

AKademus HapoOHOUl He30nacHocmu,

Bvemnam, Xanoii

Dam Txu Txao,

HOpuouueckuit ghaxynomem,

AKademus HapoOHoUl HDe3onacnocmu,
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Annomauyua: Cmamos noceésawena aHaiusy meopemuyeckux U npaKkmudecKux
OCHO8 NPUMEHEHUs. NONONCEHUL O 2OMOBHOCMU K COBEPUIEHUIO NPeCmyNIeHUsl,
npedycmompenHulx cm. 14 Yeonosnoeo kodexca 2015 e., u pazvacueruio 0CHO8aAHUIL
0Nl NpueieyeHus K OMBEmMCMBEHHOCMU O0B8UHAEMbIX 34 3mo OesHue 8
coomeemcmeuu co cm. 179 Yeonosno-npoyeccyanvnoco «koodexca 2015 e
Iloocomoska x npecmynienuio, N0 MHEHUIO A8MOPA, - MO NPEOBAPUMENbHAS
cmaous coeepulenusi NpecmynieHus, KOmopdas O0eMOHCmpupyem nepexoo Om
NPecmynHo20 Hameperus K 00beKMUBHOMY NOBEOeHUI0, MAKOM) KAK HOUCK OpYOull,

cpeocms, NIAHUPOBAHUue Ul CO30aHue YCl08Ull, HeoOXO00UMbIX OJisl CO8epULeHUs
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npecmynienus. Xoms maxkoe noGe0eHUue HANPAMYIO He 3ampazueaem 00beKm,
OXpaHsAemMblli 3aKOHOM, 8 HEeKOMOPbIX NPedyCMOMPEHHbIX 3AKOHOM CYHAsAX OHO
npeocmasisaenm 3HaA4umenlbHyl0 cmenenb ONAcHOCMU U 8lleyem 3a coOO0U Y20N08HYI0
omeemcmeeHHOCMb. Fcxo0s u3 amoeo, 8 cmamuve Ymeepicoaencsl, Ymo noo20moeKa
K NpecmynjieHuio Mmodxcem Oblmb OCHOB8AHUEM O CYOeOH020 Npecied08aHUs
008UHAIEMO20, eCllu OpeaH, Bedywull cyoebHoe pazoupamenbcmeo, cobepem
docmamounvie  00KA3AMENbCmed, NoOmeepicoarnuue Hamepenue Cco8epulums
npecmynierue, KOHKpemuoe oeticmaue no N0020MmoeKe, C6:13b Mexcoy Oelcmauem no
H0020MOoBKe U NpeonosazaemvbiM UCNOTHEHUEeM NPecmynieHus, U Ymo npecmynieHue
NOOJIeHCUM PACCNe008AHUI0 HAYUHASL C NOO2OMOBUMENbHO20 dmana. B mo dce epems
aemop noouepkugaem mpeb08aHue NPUMEHAMb 3AKOH C  OCHOPOICHOCDIO,
obecneuusas NpUHYUN HEBUHOBHOCMU 6 CHNeKVIAYUAX, NpaAgo HaA 3awumy u
npeoomepaujenie npasoHapyueHull 8 y201068HOM npoyecce.

Knwueevle cnosa: noocomoska K — npecmynieHuro,  npeciedosanue
nOOCYOUMDLX, Y2ON0BHASL OMBEMCMBEEHHOCMb, O0KA3AMENbCMEd 8  V2O0N08HOM

npoyecce, Y2onosuwiii kooexc 2015 cooa, Bbemnanm.

According to Article 14 of the Criminal Code, Criminal preparation is the
period in which the offender seeks, prepares tools, means, or creates other necessary
conditions for committing a crime, including the act of establishing or joining a
criminal group for the purpose of committing a crime; at the same time, the law only
places criminal liability for this act on certain crimes prescribed by the code. Article
15 stipulates that “unattainable crime” is the case when the offender intentionally
commits a crime but does not fulfill it to the end because of unintended objective
causes of the offender. This difference shows that Vietnamese criminal law sees the
criminal process as a process that has developments in the degree of danger to

society, from preparation, to practice and can be stopped at unattainable or

completed'.

! Pinh Vian Qué. Tim hiéu ché dinh chuén bj pham t6i trong BLHS nam 2015 // Tap chi Kiém sat. 16.06.2018. URL:
https://kiemsat.vn/tim-hieu-che-dinh-chuan-bi-pham-toi-trong-blhs-nam-2015-49017.html (mara oOpamnieHus:
15.03.2026).
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Theoretically, criminal preparation is the pre-practice stage of crime. At this
stage, the person who intends to commit a crime has not directly impacted the subject
protected by the criminal law in the manner of the complete objectivity of the
Constitution of the crime, but has exposed outside the criminal will through specific
material acts such as finding weapons, preparing means, arranging places, enticing
the person to do the same, examining the laws of the victim's life, or establishing
other conditions under which the crime may take place. Therefore, criminal
preparation is no longer a state of “pure criminal thought” that is not criminally
processed, but a move from internal intent to objective behavior that is capable of
posing a real danger to society. This approach is consistent with the principle that
only criminal handling of dangerous behavior for society has been manifested
outwardly, and not merely punishing thought guilty®.

In other words, criminal preparedness is a stage where the danger to society has
emerged but has not yet reached the level of direct abuse of the object. Therefore, the
lawmaker does not consider all preparatory acts a crime to be dealt with, but only
criminalized with limits. This is an important criminal policy option, which
represents a reconciliation between the two requirements: on the one hand, early
prevention of particularly dangerous crimes is required; on the other hand, the
extension of criminal punishment to new cases stops at the stage of facilitating
crimes.

Clause 2 of Article 14 BLHS provides for criminal liability for the preparation
of certain crimes. This category mainly focuses on crimes with a particularly large
level of danger such as violations of national security (article 108-121), some crimes
of life, health (Article 123, 134), robbery (Article 168, 169), terrorism (article 299-
303), piracy (Article 302), destruction of important works on national security, crime
of making, possession, transportation, circulation of counterfeit money (article 299-
303), piracy (Article 302), destruction of important works on national security, crime

of making, possession, transportation, circulation of counterfeit money (Article 207)

2 Pinh Van Qué. CAu thanh t6i pham va cac giai doan thuc hién toi pham: Nhitng vn d& 1y luan va thuc tién // Tap chi
Luat su Viét Nam. 05.01.2021. URL: https://Isvn.vn/cau-thanh-toi-pham-va-cac-giai-doan-thuc-hien-toi-pham-nhung-
van-de-ly-luan-va-thuc-tien-a14612.html (mara oopamienus: 15.03.2026).
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and money laundering (Article 324). Notably, paragraph 3 of Article 14 also provides
for criminal liability for persons aged 14 to under 16 preparing to commit crimes
specified in Article 123 (murder) and Article 168 (robbery). Such limitations clearly
reflect legislative thinking: only when preparation poses a very high risk to the core
interests of the state, society or people will it be necessary to intervene with criminal
law at an early stage.

To identify a person who has “prepared to commit a crime” in the sense of
Article 14 BLHS, it is necessary to clarify simultaneously three groups of signs.

First, is a sign of subjective will. Criminal preparation only exists when the
person making a deliberate error towards a identified crime or at least a defined
offense group. If they do not prove their intention to commit a crime, then their
search for tools or create conditions cannot be taken for granted as criminal
preparedness. It is at this point that criminal preparation is fundamentally different
from normal life activities, although there is a similar appearance, but a lack of
criminal purpose’.

Second, is a sign of objective behavior. Article 14 states the basic forms of
expression: finding, preparing tools, means; creating other conditions for committing
crimes; and establishing and joining a criminal group for the purpose of committing
crimes (except in some cases specified separately). Such open regulation allows for
application to many new methods of crime that arise in practice. But also because the
rules are open, when applied should be especially cautious, it must indicate that the
prepared behavior is substantially related to the implementation of the intended
crime, can not stop at the general judgment®.

In the third, is a sign of the level of progress of the criminal process. Criminal
preparation is the stage before the commencement of criminal practice. The new

offender stops at “making the crime capable of being committed”, rather than

3 Mai B6. Trach nhiém hinh sy cta hanh vi chudn bi pham t6i theo quy dinh cua B¢ ludt Hinh sy nam 2015 // Tap chi
Toa an nhan dan di¢n tu. 03.10.2024. URL: https://tapchitoaan.vn/trach-nhiem-hinh-su-cua-hanh-vi-chuan-bi-pham-toi-
theo-quy-dinh-cua-bo-luat-hinh-su-nam-201512044.html (mara o6pamenus: 20.03.2026).

* B6 luat Hinh sy s6 100/2015/QH13 ngay 27 thang 11 nam 2015 ctua Qudc hoi, duoc stra ddi, bd sung boi Luat sb
12/2017/QH14 ngay 20 thang 6 ndm 2017 va Luat s6 86/2025/QH15 ngay 25 thang 6 niam 2025 // Cong Thong tin dién
toe Chinh phu. URL: https://vanban.chinhphu.vn/?classid=1&docid=214583&orggroupid=1&pageid=27160 (nmara
obpamenus: 20.03.2026).
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switching to the act of directly impacting the object or object of the crime. This is the
core criterion to distinguish from unattainable crime.

In accordance with Clause 1, Article 179 of the Criminal Procedure Code of
2015, when there are sufficient grounds to identify a person or legal entity who has
committed an act that the Criminal Code prescribes as a crime, the investigating body
makes a decision to prosecute the defendant against that person. This provision
represents the basic principle of criminal proceedings: the charge against an
individual is carried out only with legal grounds and evidence that determines the
person committed the offense”.

From the above provision, the issue to be clarified in case of criminal
preparation is: whether the criminal preparation is considered an offence to serve as a
basis for prosecution of the defendant. This is an important rational and practical
issue, because in many cases, the new offense stops at the preparatory stage, has not
yet moved to the stage of committing a crime.

According to Article 14 of the Criminal Code of 2015 (amendment, supplement
2017), the person who prepares to commit a crime is only subject to criminal liability
in certain cases prescribed by the code. In these cases, criminal preparedness is no
longer considered a mere premise, but has been determined by law as an independent
form of offence in the course of committing a crime. Therefore, when the proceeding
body has sufficient grounds to identify a person who has committed criminal
preparation under the case of criminal liability, the Act satisfies the sign “the Act
which the Criminal Code prescribes as a crime” under Clause 1, Article 179 of the
Criminal Procedure Code®.

From this it can be asserted that the act of criminal preparation in statutory
cases is quite possible to be the basis for prosecution of the defendant, although the

crime has not yet been carried out to the completion stage.

®> Luu Thanh Hung. Nhiing diém méi cua ché dinh mién trach nhiém hinh su theo B¢ luat Hinh su ndam 2015 // Tap chi
Dan chu va Phap luat. URL: https://tcdcpl.moj.gov.vn/qt/tintuc/Pages/xay-dung-phap-luat.aspx?ItemID=228 (mara
obpamenus: 25.03.2026).

¢ B luat T6 tung hinh sw s6 101/2015/QH13 ngay 27 thang 11 nam 2015 ciia Qudc hoi / Thu Vién Phap Luat. URL:
https://thuvienphapluat.vn/van-ban/Trach-nhiem-hinh-su/Bo-luat-to-tung-hinh-su-2015-296884.aspx (nara oOpateHus:
25.03.20206).
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Although the law allows the prosecution of the defendant from the stage of
preparation for a crime for several crimes, due to the peculiarities of this period,
proving the offense is often more difficult than in cases where the crime has been
committed or has caused consequences. The proceeding body should clearly
demonstrate the following factors’: (i) the criminal intention of the person to commit
the act, expressed through testimony, documents, electronic data or other evidence;
(i1) specific acts intended to prepare for the execution of a crime, such as preparing
tools, means, planning, establishing or joining a criminal group, assigning roles
between those who are involved; (ii1) the connection between the preparatory Act and
the intended criminal act, ensuring that such preparatory acts are directed towards the
execution of a particular crime; (iv) the intended criminal offence falls under the
circumstances in which the Penal Code provides for criminal liability at the stage of
preparation.

If these factors are not fully proven, the prosecution of the defendant can lead
to the risk of criminalizing behaviors that are not really criminal in nature, affecting
the legitimate rights and interests of the individual.

In practice, determining the basis for prosecuting the defendant in the case of
criminal preparation should be especially cautious because the line between criminal
preparation and normal preparatory acts in social life is sometimes fragile. For
example, the act of buying a knife, finding out where or contacting others does not
always indicate a criminal intention. Only when these acts are placed in the totality of
evidence proving the purpose of a particular crime can it be considered as criminal
preparation in the sense of criminal law. In addition, proceedings agencies also need
to ensure strict adherence to the principles of criminal proceedings such as the
principle of innocent speculation, the principle of determining the objective truth of
the case and the principle of guaranteeing the right to defense of the accused. The
proceeding body should: (i) clearly identify the specific offence for which the person

is preparing to commit whether or not the Criminal Code provides for criminal

7 Mai B0. Trach nhiém hinh su cia hanh vi chuan bi pham t6i theo quy dinh cua B¢ ludt Hinh sy nam 2015 // Tap chi
Toa an nhan dan di¢n tu. 03.10.2024. URL: https://tapchitoaan.vn/trach-nhiem-hinh-su-cua-hanh-vi-chuan-bi-pham-toi-
theo-quy-dinh-cua-bo-luat-hinh-su-nam-201512044.html (nara obparienus: 20.03.2026).
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liability; (i1) gather sufficient evidence proving the intention to commit the crime and
specific preparatory acts; (iii) distinguish between criminal preparation and thought-
only, intentional behavior that has not been expressed outwardly by objective
behavior.

Thus, from the above analysis, it can be asserted that: in the case of persons
whose acts of criminal preparation are subject to criminal liability under the
provisions of the Criminal Code, if the authorities carrying out the proceedings have
sufficient grounds for determining that such acts have occurred, the investigating
authorities have the right and must make a decision to prosecute the defendant in
accordance with Clause 1, Article 179 of the Criminal Procedure Code of 2015. The
proper application of this regulation not only ensures the strictness of the law, but
also contributes to improving the effectiveness of fighting crime in the early stages,
preventing dangerous consequences for society can occur.
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