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HenpouieccyanbHbiM  3ajiep’)KaHUEeM  NPU3HAETCS  3aJiepiKaHue  JIUIA,
COBEPIIMBILETO yTrOJOBHOE IMPABOHAPYIIEHUWE WIM TOJA03PEBAEMOro B
COBEPILIEHUM YTOJIOBHOTO TPABOHAPYIICHHS, MOTEPIEBIIMM WM HMHBIMU
JIeeCIOCOOHBIMU JIUIIaMU. B citydae HEOOXOJIMMOCTH K 3aJE€p>KaHHOMY MOXKET
OBITh IpMeHeHa (u3ndeckas cuia [1, cr. 130], ¢ coOimroieHneM orpaHUYCHHUH,
ycTaHOBJIIEHHBIM YT0sI0BHBIM Konexcom PecnyOmuku Kazaxcran (nmanee — YK
PK) [2, ct. 33]. MHcxons w3 camMoro ONpPEICICHHS HEMPOIeCCyalbHOTO
3aJiepKaHusl, MOXKHO BBIIETUTh HECKOJBKO €ro KIIOYEBBIX OCOOCHHOCTEH:
3aJiepKaHue OCYUIECTBIISIETCS HE COTPYJIHUKAMHU OpraHa, OCYIIECTBISIONIETO
nocyneOHOe pacclieIoBaHWe, a MPOCThIMU TPaKJaHAMH; CYOBEKThl HE HUMEIOT
CHEeIUalbHOW TMOATOTOBKM UM 3a4acTyl0 HE 3HAIOT TOpsjiKa 3ajep>KaHus.
besycnoBHo, B YronoBHo-niporeccyaibHoM Kopekce Pecnyomuku Kazaxcran
(manee — YIIK PK) cka3zaHo, 4T0 TpakJIaHUH 33JePIKUBACT TI0I03PEBACMOTO IS
MOCJEAYIOMIETO JOCTABJICHUS WA NEPEAAUYd €ro OpraHy, OCYIIECTBISIOIIEMY
nocyaeoHoe nmpou3BoacTBO [1, cT. 130]. YKa3aHo Takke, 4TO Ipa)TaHUH MOXKET
IPOBECTH JIMYHBIA 0OBICK 3ajiepskaHHoro UM jmna [1, cr. 132]. OnHako ucxoas
u3 nojoxxeHuit raasel 31 YIIK PK, nudnbIil 00bICK JOKEH TPOBOIUTHCS JIMIIOM,
OJHOTO mMoJIa ¢ 3ajepkKaHHbIM [1, cT. 255], uTrO HE Bcerga BO3MOXKHO MpHU
HerpolleccyaabHOM 3asiepkanun. K ToMmy ke, ykazaHHOE JeHCTBUE TOJKHO OBIThH
3arporokoyipoBano [1, cr. 256], oAHAKO NTPOTOKOJI OOBIYHO COCTABJISCTCS
JOJDKHOCTHBIM JTUIIOM, OCYIIIECTBIISIOIINM JI0CYyAeOHOE TPOU3BOICTBO [1, 4. 3 CT.
199]. Takum o6pazom, mpuMeHeHue ar000i Hopmsel TiaBsl 17 YIIK PK, momumo
nonoxkennit ct. 130 VIIK PK, npu HEnmpoueccyalbHOM 3a/1€pKaHUM BBI3BIBAET
pacxoxaeHue c JIpYyTUMHU HOpMaMu YTOJIOBHO-TIPOLIECCYATBHOTO
3aKOHOJATEhCTBA, YEr0 MPOUCXOAUTH HE JOJIKHO.

Paccmotpum Takke HopmatuBHOe mnocraHoBieHue BepxoHoro Cyna
Pecniyomuku Kazaxcran «O NOpUMEHEHHH HOPM YTOJIOBHOTO M YTOJIOBHO-
MPOIIECCYATbHOTO 3aKOHOAATEIbCTBA 10 BOMPOCAM COOJIOJCHUS JTUYHOM
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NBITKaM, HACWIIMIO, APYTMM >KECTOKMM WJIM YHIDKAIOUIMM YE€JIOBEYECKOe
JIOCTOMHCTBA BUJIaM 0OpallleHHs U Haka3zaHus» (Jasee no Tekcty — HopmatusHoe
nocTta”oBiienue). B HopMaTuBHOM NMOCTaHOBIIEHUH YKa3aH MOMEHT, C KOTOPOTO
HAYMHAETCSl TEUEHUE CPOKa 3aJep>KaHMs, a UMEHHO C MOMEHTa (paKTUYECKOIro
3anepkanus una [3, m. 4]. Takke B HopMaTHBHOM ITOCTaHOBJICHWH YKa3aH M
NepuoJl, B TEUYEHHE KOTOPOro JIMIO JIOJDKHO OBbITh JOCTaBIIEHO B Opra,
OCYILECTBIISIIOIIUM AOCYe0HOE TMpeciieloBaHue. 3aJep>KaHHbIM JOJIKEH ObITh
nepe/iaH JI03HaBaTel0 UK CJIeI0BATEII0 HE MO3/IHEE TPEX YACOB C MOMEHTA €To
(akTuueckoro 3aaepkanus [3, m. 2]. OnxHako TOCTaBICHUE BOBPEMs TaKXKe HE
BCETJIa BO3MOKHO, MOCKOJIBKY TTOJ03PEBAEMbIii MOKET OBITh 3a/IepKaH BAAIH OT
MeCTa PacCIOJIOKEHUSI ONMKaMIlero opraHa, OCYIIECTBIISIONIETO J1OCYy/e0HOe
paccnenoBanue. Eiie onHoM npo61eMoit MOXKHO CYUTATh TO, UTO B HopmaTtuBHOM
MIOCTaHOBJICHUH IPETYCMOTPEHA (PUKcaIUsl B IPOTOKOJIE MOMEHTA 3aJIepKaHUs C
TOYHOCTBIO 110 MUHYTHI [3, 1. 4], a TpakIaHWH, OCYIICCTBUBIIUI
HEIpolieccyanbHOE 3aJepKaHre, HE BCEr/1a MOXKET €ro yKasarhb.

Ha ocHOBaHMM BBIIIEU3IIOAKEHHOTO MOYKHO CJ€JaTh BBIBOJ, YTO, XOTS
BO3MO>KHOCTh HEMPOLIECCYANIBHOTO 3aAepkanus U npeaycmorpena YIIK PK, npu
peanu3aiy 3TOM HOPMbI Ha MPAKTUKE TPAXKJIaHE U OPTaHbl, OCYIIECTBISIONINE
ocyeOHOe paccieoBaHue, CTAIKUBAIOTCS C IENbIM psijioM Tipobiem. Ecnu ux
HE YCTpPaHUTh, TO HEMPOIIECCYaJbHOE 3a/JepKAHUE HE TOJbKO HEe Oyjaer
CIIOCOOCTBOBATH OBICTPOMY PACKPBHITHIO MPECTYIUICHHUM, HO U HAIPOTHUB, CTAHET
CEpPbE3HOU IMIOMEXOU ISl CIEACTBUSL.

[lo MHeHHIO aBTOpa, HEMpolleCCyalbHOE 3aJepKaHUE SIBJIAECTCS Ba)KHBIM
AJIEMEHTOM  TpaXJaHCKOTO ydacTHss B  0OECIeYeHUH  OOIICCTBEHHOM
0e30macHOCTH, a OTOMY HMCKIIIOYaTh paccMmaTpuBaemyro Hopmy u3 YIIK PK
cMmbicia HeT. BMecTo aToro aBTop npemsiaraer: 100aBuTh k ctatbe 130 YIIK PK
cceuiky Ha HopmaTuBHOe noctaHoBieHUue «O TPUMEHEHUH HOPM YTOJIOBHOTO U
YTOJIOBHO-TIPOLIECCYAJIbHOTO 3aKOHOJATENbCTBA IO BOMNPOCAM  COOJIIOICHHUS

JIMYHOU CBO60,[[BI u HCIIPUKOCHOBCHHOCTHU JOCTOHMHCTBA YCJIOBCKA,
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MPOTUBOACHCTBUS TBITKAM, HACHJIMIO, APYTUM >KECTOKUM WJIM YHIKAIOIIUM
YEJIOBEUECKOe JOCTOMHCTBA BHIAM OOpalleHHs] W HaKa3aHUsS»; pa3paboTaTh
HNuctpyknuio «O MOpsaKe OCYIIECTBICHHUS HEMPOIECCYaTbHOTO 3a/IepKAHUS;
Pa3BACHUTHh TPaKJIaHAM BaKHOCTh HEMPOIIECCYAIbHOTO 3ajiep>KaHus; BBECTU
CHUCTEMY BO3MEIICHHUS TpakJTaHaM YOBITKOB, ITIOHECEHHBIX B PE3yJIbTATe
OCYIIIECTBJIICHUSI  HEMPOILIECCYaJIbHOTO  3ajiep>KaHusl;  BbIpaboTaTth  Crocod
dbuKca BPEMEHH TIPH HEMPOIECCYaTbHOM 3aJCpKaHUU; YBEIMYUTH BPEMS
JIOCTaBJICHUsI  3aJIEpKAHHOTO B OpraH, OCYIIECTBIISIOMIMKA  JOCyAcOHOE
pacciieloBaHue.

ABTOp CUWTaET, YTO peaau3anus MOJOOHBIX MEP MOXKET CIOCOOCTBOBATH
srbdextuBHOMY TprMeHeHuto nojoxkenuii ctathu 130 YIIK PK Ha npakTuke, uto
NpUBEACT K YBEIMYCHHIO PACKPBIBAGMOCTH TMpECTyIUIeHn B PecmyOmuke
Kazaxcras.
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